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SYNOPETS

The lssue presented to the Office of 2dministrative Law was Wheth-
er the Depa*;mewt of Corrections' Dollcy of denying prison inmztes
"Crecdit for Participation" under section JOf2 of Title 15 of the
California Cede cf Regulations is a “"regulation" reguired to he
adopted in compliance with the Admin1stratlve Procedure act.

The Cffice of Administrative Law has concluded that the Department
of Correcticons' policy is not a '"regulation" because it is tha
enly legally tenable interpretation of the underlying law. The
Cffice of Administrative Law recommends that the Department of
Corrections either;amend cr repezl the misleading regulation
(section 2042) kecause it is legally inconsistent wit subsecuent
statutory and regulatory enactments.
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THE TSSUT PRESENTED <

The Office of Administrative Law ("OAZL") has been recuested to’
determine® whether the Department of Corrections' {("Department")
policy of denying '"Credit for Participation" under secticn 3042 of
Title 15 of the California Code of Regulations (CCR) is a
"regulation" as defined in Government Code section 11342,
sion (b), and therefore vioclates Governmeni Code section 1

subdivi-
1
subdivision (a).4

347.5,

TEE DECISION 5,6,7,8 -

The Office of Administrative Law finds that the Department of
Corrections' policy of denying "Credit for Participation" under
section 3042 is (1) not a "regulation" and (2) is not subject to
the reguirements of the APA.9

1888 CAL D-10
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AGENCY, AUTHORITY, APPLICARBILITY OF ZP2; B2CKCROUND

L£CENC

Ending a long period of decen;ral zed prison administration,
the Legislature created the California Departrment of Correc-
tions in 1944.10 The Legislature has thus entrusted the
Director of Corrections with a "difficult and sensitive

Job'": 11

”[t}he supervision, management and-control of the State
prisons, and the responsibility for the care, custody,

treatment, training, discipline and employm@nt of per-~
sons confined theveln L

Authority 13

Penal Code section 5058, subdivision (a), provides in part:

"The directcer [of the Department of Co;_au:;ozaj mnay
prescribe and amend rules and regulaticns for *he zdmin-
istration of the priscns. . . ." [Emphasis added. ]

Penal Code section 2934 provides in part

"Under rules prescribed by the Director of ¢
a prisoner subject to the provisions of Secti
S:D

waive the right to receive time credits a
Section 2931 and be subject ¢
2832 . . . .t

to the provision
(Emphasis added. ]

toplicability of the APA to Agencv's Cuasi-leoislative
Inachments

In 1975, the Legislature overturned a 1973 court casell
(which had found the Depa*tmcnu exempt from the APA) by
Qp&lelc&*ly providing that prison administration rules are
to be adopted pursuant to the 2PR

This 1575 enactment amended Penal Code section 5058, subdivi
sicn (a), which currently provides in part:

"The director {[of the Department of Cec crrections] may
prescribe and amend rules eand reculaticns for *he admin-
istration of the prisons. Yhe rules zand regulations
cshall

be proemulgated and filed pursuant to [the ZPA"

Y T

s

. " [Emphasis added.}t

The AFPA applies to all state agenciesﬂ except those '"in the
judicial or legislative departments."!® Since the Depart-
ment is in neither the judicial nor the legislative branch of
state government, we conclude that APA r&%ewaklng reguire-—

ments generally apply to the Department.

1888 OAL D-10
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General Background

To facilitate understanding of the issues presented in this
Reguest, we will discuss pertinent statutory and regulatory
history, as well as the undisputed facts and circumstances
That have given rise to the present Determination.

Prior to January 1, 1983, a state p“iso 1er could reduce his
or her period of con inement by one-third by earning credits
for program pa*ticwgaulon, referred to c017ect1veﬁy as
"conduct credits™. .

Pricr to January 1, 1983, former Penal Code mect¢on 2831,
subdivision {c¢), provided in part that:

"One of the four months reduction or a formula based on
nl ratic for a lesser period shall be based solely
upo partlclbatlon in work, educational, vocational,
th *apeublc or other pr;son activities ., . . .*"
[Zmphzasis added. ]

Current Penal Code section 2831 retzins the earning of
"conduct credits" in a ratio of up to three months of good-
behavior credit for each eight months served and up o one
month of participation credit for each eight months served,
for a2 total cof urp to cne-third off the time which would
otherwise be spent in custody.

The maximum amount of "conduct creditse" under Penz) Code
section 2931 that the Depariment is legally authorized o
grant is one-third, i.e., four months for each 8 months of
good behavier and participation.i
On June 13, 1877--prior to the creation of 0AL2%--section
3042 of Title 15 of the CCR became effective,
Section 3042 ("Credit for Participation), which has not been
amended since September 29, 1977, currently states

"A1ll inmates serving a determinate term of

impriscnment will be credited with a one-

twelfth reduction on thelr term of imprison-

ment calculated from July 1, 1%77 or from the

cate cf reception by the depariment 1if re-

ceived at & later date, unless zll or part of

such credit has been deried cor forfeited as

the result of disciplinary action for failure

or refusal to participate and perform work and

program assignments as ordered or directed.®

‘Emphasis added. ]
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The regulation does not have Authoriiy or Reference cita-
tions.2l 7Tt is apparent from the regulation text, however,
that the cone-twelfth participaticn credit, i.e., one month
per year--zlthough expressed as a different ratlio--is the
regulatory implementation of Penal Code section 2931, subdi-
vision (c}'s one month reducticn for participation.

Persons convicted on, or after January 1, 1983, are not
governed by section 2931, but may participate in the

”worktim§3cgidit” preogram specified in Penzl Code section
2933.22,23 24

Section 2932, subdivision (a) provides in part that:

"It is the intent of the Legislature that
persons convicted of a crime and sentenced to
state prison, under Secfion 1170, serve the
entire sentence imposed by the court, except
for a reduction in the time served in the
custody of the Director of Corrections for
periormanse in work, training or sduczaticn
programs established by the Director of Cor-
rections. .- . . For every siy months of full-
time performance in a credit cualifvine pro-
gram, as designated by the director, a prison-
er shall be awarded worktime credit reductions
from his or her term of confinement of siw
months. A lesser amcunt of credit based on
this ratio shall be awarded for any lesser
pericd of continuous performance. Less than
maximum credit should be awarded pursuant *o
regulations adopted by the director for pris-
cners not assigned to a full-tine credit
cguallfyine progrem. Every priscner who re-
fuses to accept a full-time credit qualifying
assignment or who is denied the cpportunity *o
earn worktime credits pursuvant fto subdivision
{(a) of Section 2932 shall be awardsd no
worktime credit reduction. . . . Un
circumstances shall any prisoner re
than six months' credit reduction f
[

month reriod under this section.
added. ]

Under Penal Code section 2933, prisoners may earn "half fime
credits" ("worktime credits") which would result in a reduc-—

tion of their sentence by a mawinmum of siy months for any
cualifving six-month period.

Penal Code section 2934 declares that:

"Under rules prescribed by the Director of
Corrections, a prisoner subject fo the provi-
sions of Section 2931 may waive the right to

1388 ORL D-10



receive time credits as prov1aea in Section
2931 and be subject to the provisions of
Section 2%33. In order to exercise @ waiver
under this section, a priscner must apply in
wv$ulng to the Department of Corrections. &
priscner exercising a wailver under this seo-
tion shall retain only that portion of good
behavior and participation credits, which have
not been forfeited pursuant to Section 2932,

tributable to the portion of the sentence
served by the prisoner prior to the effective
date of the walver. 2a waiver under this
section shall, if accepted by the department,
becone effectlve at a time to be determined by
the Dlrector of the Department of Correct-
ions.’!

Sections 3043 ("Credit Earning") and 3043. (”W*'ver”\ went
into effect December 17, 1982, as emergenC§ regulations which
became ef;ectlve on a permanent basis on April 16, 1983.

Botn sectlons have had subseguent changes; changes which have
not, however, effected the parts of the regu7atlon: pertinent
to the matter before us.

ection 3043 of Title 15 of the CCR currently provides in
ro:

.
—
l‘

o] (ﬂ
4}

". . . (&) Behavior. All inmates serving
determinate term of imprisonment, or who are
serving an indeterminate term of 15 VYELRS TO
LIFE or 25 YERRS T0 LITE for & crime committed
befere Januery 1, 1983, who have not wzived
the time credit provisions of Penal Code
Section 2821, cshall be credited with a ore-
fourth reduction on their term of
cr minimum eligible parcle date,
part of such good behavior credit
forfelited as the result of discipli
in the amounts listed in Section 2

credit shall be calculated from I
or the date of reception by the de
whichever is later.
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(c) Work time.

(1) An inmate serving a determinate
term of imprisonment or an indeterminate term
cf 15 years to life or 25 vears to life for a
crime committed on or after January 1, 1983,
or who has waived their richt ftc behzvior and
parcticipation credits as provided in Penal
Code Secticon 2834, may earn a reduction in
their term of imprisonment or minimunm eligible
parcle date, from the date of reception bv the
cdepartment or effective date of the waiver.
Such credit reduction may be earned for par-
ticipation in work, educational or vocational
training assignments. . . ." [Emphasis “
added. ]

Section 3042.1 of Title 15 of the CCR declares in part that:

"(a) Any inmate described in section 3043(a)
may waive the right to receive behavier and
participztion credit end thersather be 2)igi-

ble to earn worktime credifts in the amounts
provided for in secticon 30423(c).,

(p) R11l credit attributable fto the portion of
the inmate's sentence served prior to the
effective date of the waiver shall be retained
by the inmate unless such credit has been
forfeited for a disciplinary offense. This
credit includes all presentence custody and
good behavior credit; credit granted under
Penal Code Section 4019%; post-sentence credit:
actual days in custedy from date of reception
and behaviecr and partizipation credit attrib-
utakle to that actual custody.

(c) A waiver shall be effective on January 1,
1883 if signed on or prior to that date. If
signed at a later date, such waiver shall be
ffective on the date the inmate's assignment
to a credit gualifying program is verified.
In instances where any inmate serving a sen-
tence prior to January 1, 19832 was not pro-
viced with an opportunity to sign a waiver,
the waiver shzll be effeciive on such date
that the inmate would otherwise have been
eligible because of a qualifying work/training

asslignment. Accepted waivers shall be irrevo-
cable.
(¢ . . . . [Emphasis added.]

1888 OAL D-~10



A Recuest for Determination was filed with

11, 1987,
first signed =z
instead of the
then reguested
section 3042's

applied to his

that he had only waived the right to secticn

sion (b)
regulation,
credit.

he

by Jerald K. Garber ("Recuester").

June 22, 193z

CLL on Sepitember
The Requester
walver to earn the half time work credits
cne-third conduct and Darticip tion credits
through the inmate appeal process26 that
one-twelfth participation credits also be
estimated release date. cuester argues

3043, subdivi-

.a.‘ie E

credits and that because section 3042 is a separate

is entitled to the additional one-~-twelfth

The Department's response to the Requester's appezl stated
the following policy:

"Appeal Granted.

file, the

minate Law.
cf Corrections to not only
reduction

~alsoc =

w4t reduction for

=

{sic] 1In reviewing your C-
court sentenced you under the Deter-
This law directs the Department
grant you 1/12th
participation but
behavicr credliis.

in your term for

As you know thru elementary addition of frac-
tions this equals 1/3 credit. Therefore %the
section you cited from Title 15 grants an
inmate sentenced under the Determinate Sen-
tencing Law {DSL) to 1/3 off his total term.
Your date under this law is approximately 12-
22=90,

"Lffective
ilaw.

became

1-1-83, the Work Incentive progran
This law entitles all inmates who

have committed their offense after 1-1-83 the
cpportunity to earn 1/2 off their total term
of confinement. Section 3043.1 of the Direc-
tor's Rules (Title 15) affords the inmate the
opportunity to opt into the Work Iﬁ ntive
program by signing a walver and earn 1/2 of
their term instead of 1/3rc

"Mr. CGarper on 10-10-832, you made a personal
appeareance before the Classificatlon Committee
at CMF anc freely chose to sign a waiver
entitling vou to earn 1/2 off yvour fterm effec-
tive 2-11-85. When you signed this waiver vou
received an EPRD of §-15-8¢.

"When records computed vour IZPRD you were
grantec the 1/2th plus 1/3rd time credits fronm
7-3-85 to £-10-85 (the day peforese vour waiver
beceme effective). Therefcre vou have re-
ceived the credits vou reguest, wihile vou were
a DSL case. On £-11-85, you opled in to Work
Incentive and began receiving 1/2 time cred-

its.®
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O3

On May 23, 1988, the Department filed its Response to the
rReguest. We need not, however, discuss the Deba? tment's
arguments that the policy does not violate Government Code
secticn 11347.5 because of our conclusion that the Cepartmen-—
tal policy in issue is nct regulatory.

DISPOSTITIVE ISSUES
There are two main issues before us:27

WHZTHER THE CHALLENGED RULE IS A "REGUIATIONY WITEIN THT

ERpa

MEANING OF THE XKEY PROVISLON CF COC“RIVF§T CODE SECTION

—
-
—

11342,
(2} WHETHER THE CHALLENGED RULE FALLS WITHIN ZNY ESTARLISEED
EXCEPTION TO APA REQUIREMENTS.

FIRST VB INQUIRB WHETHER THE CHALLENGED RULE IS 2
"TESTLATION" . WITHIN THE MEAMING OF THE XDV PROVISION OF
GOVE QNM&NT CODV QEC“IDN 11242,

i L

£

In part, Government Code section 11342, subdivision (b)
defines "regulation' as:

". . . every rule, regulation, order, or standard
of deneral application or the amendment, supplement
or revisicn of any such rule, reculziion, order or
stencdard adopted by any state agency to implement,
intervnret, or make specific the law enforced or

o
o4
4

inistered by it, or to govern its procedur
. [Emph 3515 added. ]

-
-

Government Code section 11347.5, autheorizing ORL to determine
whether or not agency rules are ”regu‘atlons, provides in

pa-r-J— "
" (a) No state agency shall issue, utilize, en-
Torxce, or zttempt to enforce anv cuidel: L Crite-
rion, bulletin, manuel, instruction [or] . . .
stendard of dgeneral application . . . which is a
reculetion as defined in subdivision (b) of Section
11342, unless the guldeline, criterion, bulletin,
manual, instruction [er} . . . standard of seneral
application . . . has been adopted as a regulation
and filed with the Secretary of State pursuant to
{the 2PR} . . . ." [Empnhasis added.]



Tav™ welle 22,

2pplying the definition of "regulation" found in Government
Code section 11342, subdivision (b) invelves a two-part
inguiry:

Tirst, is the informal rule either
o & rale or standard cf general zpplication or
o a modification or supplement to such a rule?

Second, has the informal rule been adopted by the agency

to either : -
o implement, interpret, or make specific the law

enforced or administered by the agehcy or
o govern the agency's procedure?

The answer to the first part of this inguiry is '"yes.v

- - e b L

within the meaning of the APA, 1t need not apply %o all
citizens of the state. It is sufficient {f the rule applies
to all membevs of a class, kind or order.28 It has been
JudlCla 1y held that ”rules significantly affecting the nale
prison population” are of "generazl application."2® The
chal7enged rule is clearly a rule of general applicatien

gnificantly affecting the prison population in the custody
OF the Department. 21l priscners in Mr. Garber's category
are denied 1/12 participation crediis.

Tew an agenc male or standard to ke "of gerneral epplicaticon”

The answer tc the second part of inquir

Y, however, is %ng."
The rule at issue here was not "adopted Hv _*the sgency." The
challenged rule was adorted by_;@g_@gggggﬁJy;g.
Tt is true that Reguester's argument thet secticn 3042 is
separate from the granting of credits under 2043.1 is bol=-
stered by the fact that section 3042 ig located in Title 1F
of the CCR, Article 3 ("Work and Education") while 3043.1 is
placed in 2rticle 2.3 (“Credits").
inalysis of the underlying law clearly demonstrates, however
that the Department is onlv authorized to crediti a priscner
with gither Penal Code section 2%31's one-third "conduct and
participation credits" (3 months = 3/12, 1 month = 1/12: /12
+ 1/12 = 4/12 or 1/Z) or Penal Code section 2%33's "half-tine
work credits" (six months credit per year)
Reguester states he executed & waiver, which is irrevo-
canies0, Trerefcre, after executing the waiver, he can only
earn six menths of "“worktime credits" per six month pericsg,
Penal Code section 2933 clearly states "Under no circum-
stances shall any prisoner receive more than siy months!
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credit reduction for any six month periocd under this sec-
tion." If the Department were to permit a prisoner to earn
"participation" credits under Penal Code section 25231 in
addition to section 2933's "work time credits," the Depart-
ment would be in viclation of the legislative scheme. DPenal
Code section 29234 specifies that prisoners may waive 2931
credits in order To qualify for the more generous half +ime
work credits.

Therefore, the Department's policy is the only legally tena-
ble interpretation of sections 2043 and 3043.1 of Title 15 of
the CCR and Penal Code sections 2931, 2933 and 29534.31

This still leaves, however, the paradox of = presumptively
valid--but, in the final analysis, void-~-gectlion 2042. Sec-
tion 3042 appears to have been in substance subsumed into the
provisions of section 3043, subdivision (b), buf remains "on
the books"-~thereby creating confusion.

The Department has an implied affirmative duty to review and
cpdate Lts reguletions. Sectien 204I reguires either ajerd-
ment or repeal in order to be internally consistent with +he
Department's regulatory scheme and the underlying statutory
scheme.

WE THEREZFORE CONCLUDE THAT THE DEPARTMENT'S POLICY OF DENYING
SECTION 3042 ONE/TWELFTH PARTICIPATION CREDITS IS NOT a
"REGULATION" AS DEFINED IN GOVERNMENT CODE SECTION 1i34z,
SUBDIVISION (k). BECAUSE THE CHALLENGED DEPARTMENTAIL POLICY
IS HOT A "REGULATICON", WE NEED NOT INQUIRE WHETEER THE CHAI-
LENGED POLICY FALLS WITHIN ANY LEGALLY ESTABLISHED EXCFEE~
TION3Z2 TO AFA REQUIREMENTS,

1988 GAL D-10
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DATE:

-12- June 22, 1928

CORCTUSTION

For the reasons set forth above, CBL finds that the Depart-
ment's policy of denying section 3042 one/twelfth participa-
tion credits is not a "regulation" as defined in Covernment
Cocde section 11342, subdiviesion (b).

W} | ya /7//7
¥ i !
June 22, 1988 Q‘]&L;T -47fiﬁyﬁ/’
HERBERT F. BOLZ Vi
ating Attorpey

@/@@ (lSng =

DEERZ M., CORNEZ er
Staff Counsel

0
o]
o
D
}l

p—-

=5 mom
=
£2

:j

Q WM
?U %) :j (=N O
O 0

-52
er N

.~ WO
=HouD WU bh
0 WUk
[ S B S



Tk T Jinhe ~£g2, 1LEBEER

This Reguest for Determination was filed by Jerald X. Garber,
D-08801, P. O. Box 3535, Dorm 101140, Norco, CA& S1760. The
Department of Corrections was represented by Staff Counsel
Marc Remis, P. O. Box 842883, Sacramento, Ci 84283-0001,
[G16) £445-0495,

The legal background of the regulatory determination process
--including a survey of governing case law--is discussed zt
length in note 2 to 1986 CAL Determination Wo. 1 (Board of
Chircpractic Examiners, April 9, 1986, Bocket No. 85-001),
California Administrative Notice Register 86, No. 16-Z, April
18, 1886, pp. B~14--B-16; typewritten version, notes pp. 1-4.
See also Wheeler v. State Board of Forestry (1583) 144
Cal.app.3d 522, 182 Cal.Rptr. 683 (overturning Board's deci-
sion to revoke license for "gross incompetence in . . .
practice" due to lack of regulation articulating standard by
which to measure licensee's competence); Citv of Santa Bar-
bara v. California Coastal Zone Conservation Commission
(1277). 75 Cel.hpp.3d E72, 587, 147 Cal.Rptr. 2356, 221
(rejecting Commission's attempt to enforce as law a rule
specifying where- permit appeals must be filed--a rule appe
ing solely on a form not made part of the CCR). Tor an
additicnal example of a case holding a '"rule" invalid because
(in part) it was not adopted pursuant to the APA, see Nation-
al FTlevator Services, Inc. V. Department of Industrial Rela~
tions (1882) 136 Cal.App.3d 131, 186 Cal.Rptr. 165 (internal
legal memorandum informally adopting narrow interpretation of
statute enforced by DIR). 2lso, in Association f
Citizens—-California v. Department of Development
(1985) 38 Cal.3d 384, 396, n.5, 211 Cal.Rptr. 758
the coeourt avoided the issue of whether a DDS gdire
underground regulation. deciding instead that the
presented "authority" and “consistency" preblems. 1In
Johnston v. Denartment of Personnel zdministration (1587 1351
Cal.App.3d 1218, 1225, 236 Cal.Rptr. 853, 857, ih
found that the Department of Perscnnel 2dministration's
"administrative interpretation" regarding the protest proce-
cdure for transfer of civil service employees was not promul-
gated in substantial compliance with the ZP2A and therefore

Farin

was not entitled to the usual deference accorded to formal

ar-

or Retzrded
=

agency interpretation of a statute. In Amnericana Termite
tompany, Inc, v. Structural Pest Control Board (1983) 199

Cal.App.3d 228, 244 Cal.Rptr. 693, the court found--withou
reference to any of the pertinent case law precedents—-tha
the Structural Pest Control Board's auditing seslection pro
dures came witvhin the internal management ewcepiion to the
APA because they were "merely an internzl enfcorcement ang
election mechanism."

n

Title 1, California Code of Regulations (CCR), (formerly
known as California Administrative Code), secticn 121(a)

1288 QAL D-10
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provides:

"!'Determination' means a finding bv [OAL] as to whether
a state agency rule is a regulation, as defined in
Government Code section 11342, subdivision (b), which is
invalid and unenforceable unless it has been adopted as
a regulation and filed with the Secretary cof State in
accordance with the [APA] or unless it has been exenpted
by statute from the requirements of the [aPr])."
[Emphasis added. ]

Ceovernnment Code section 11347.5 (as amended bg Stats., 1%87,
c. 1375, sec. 17) provides:

"(a) No state acency shall issue, utilize, enforce, or at-
tempt to enforce any guideline, criterion, bulletin, manusl,

instruction, order., sztandard of general anDllcatlon, or other

rule, which is & regulation a&s defined in subdivision (b of
Secticn 11242, wunlecs ~re guideline, critericr, bullict
manual, instruction, order, standard of ceners! applic
or other rule has been adopted as 2 reculation and Fi3
the Secretary of State pursuant to this chanter.

T~
e

Moo

If the office is notified of, or on its own, learns of
issnance enforcement of, or use of, an agency guideline,
) 'eulﬁ, manual, instruction, créer, standard of
ication, or other rule which has not been zdopted
3 and filec with the Secretary of State pursu-
chapter, the office may issue a determination as
he guideline, criterion, bulletin, manual, in-
rder
egul

OS] e Ei‘

rt

der, standard of general aDDlwcauWol, or cther
gulation zs defined in subdivision (b) of Sen-
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cf the following:

e its determination upon issuance with thne
retary Tate.

0 ®
th (I
{n #;
ﬁJ 1*"

Fi
Se
2. Make its determination known to the agency, the
Covernor, and the Legislature.

(9%

Publish a summary of its determi
California Regulatory Notice Regi
davys of the date of issuance.

s

Make its determination available to the public and
the courts.

"{d} Any interested person may obtain judici 1 review cf a

given cdetermination by filing a written petition reguesting
that the determination of the office bhe moa;Lled or set

1988 OAL D-10
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a
d

e

n O

A pet't on shall be filed with the court within 30
t ate the determination is published.

oF
Y

.
<
oz

bt e

U N

"(e) A determination issued by the cffice pursuant to this
section shall not be censidered by a court, or by an adminis-
trative agency in an adjudicatory proceeding if all of the
following cccurs:

1. he court or administrative agency proceeding

lnvolves the party that sought the determination
from the office. - -

2. The proceeding began prior to the rarty's reguest
for the cffice's determination.

3. At lssue in the proceeding is the question of
whether the guideline, criterion, bulletin, manual,
instruction, order, standard of general ampllcam
ticn, or other rule which is the legal basis for
the _djuwkca*ory action is a reguletlon as defined
in subdivision (b) of Section 11342." [Emphasis
added To hicghlight key language.]

s we have indicated elsewhere, an OAL determin

-

ation pursuant
tc Government Code section 11347.5 lS entitled to great
weight in beth judicial and adjudicatory administrative
roceedings. See 1986 OARL Determination No. 3 (Board of
Tgualizetion, May 28, 1986, Docket No. £5-004), California
Aéministrative Notice Register 86, No. 24-Z, June 13, 1986,
p. B-22; typewritten version, pp. 7-8; Culllgcn Water Condi-~
ticning of Bellflower, Inc. v. State Beoeard of Fcuslization
(1976) 17 Cal.3d 8€, 94, 130 Cal.Rptr. 321, 324-225
(interpretation of statute by agency charged with its en-
forcement is entitled to great weight). The Legislature's
QDECial concern that OAL determinaticns be given appropriate
i ght in cther proceedings is evidenced by the directive
con;alned in Government Code secticon 11347.5, subdivision
{c)y: "The office ghall . . . [mlake its det rmination avail=-
able to . . . the ceourts.' [Emphasis added.]
Note Concernirg Comments and Responses
In ceneral, in order to obktain full presentztion of
contrasting v1ebpownu¢, we 2ncourags not only affecited
rulemaking agencies but zlso all interested parties o
submit writien comments on pending reguests for regula-
tery determination. See Title 1, CCR, sections 12¢ &
125, The comment submltted by the affectied agency is
referred to as the "response." If the affected agency
concludes that part or all of the challenged rule is in
fact an "underground regulation," it would be nelpful,
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circumstances permit,

it N = June 22, 1GE

peint and to permit OZL to devote its resources to

analyesis

In the matter at hand,

to DRL.

of truly contested issues.

no public comments were submiz

for the agency to concede that

tted

Reguecst for Determinati
this Determination.

The Department submit

ted & Response to the
on which was considered in making

If an uncodified agency rule is found to violate Government

Ccde section 11347.5,

(Government Code section 113
added) or by incorporation i
provision.

subdivision
may be validated by formal adoption "as a regulat

(a), the rule ln guestion
ion"
subdivision (»)) (emphasis

statutory or constitutional

£7.5,
n a

See also California Coastal Commission v. Ouan<ta

Investment Corporation
Cal.Rptr. 263
statute,

statute.)

(1980

Pursuant to Title 1,
shall become
Secretary oi
Secretary of

CCR,
effective on
State. This
State on the

se
th
De
da

We refer to the portion of t

)y 113 Cal.2App.3d 579, 170

(appellate court authoritatively construed
7z1lidating challenged agency irterpretaticn cf

ction 127,
e 30th day
termination
fe shown on

rmination
‘ng with the
with the

e b f

he APA which concerns rulemaking

by state agenciles: Chapter 3.5 of Part 1 (“"0ffice of Admin-

istrative Law") of Division 3 of Title 2 ¢of *he Goverrmant

Code, sections 11340 through 11356,

Penal Code section 5000,

Enormoto v, Brown (1981) 117 Cal.Zpp.38 408, 414, 172

Cail.Rptr. 778, 781.

Penal Code secticn 5054.

We discuss the affected agency's rulemaking authority (sze

Gov, Code, sec. 11349, subd. (b)) in the context of reviewing

& Reguest for Determination for the purposes of exploring the

cortext of the dispute and of attempiing to ascerizin whevher

or not the agency's rulemaking statute ewpressly reguires 2Dx

compliance. If the affected agency should later elect o

submit for OAL review a regulation proposed for inclusion in

the California Code of Regulatiocns, OAL wil pursuant tTo
1g88 OAL D~10
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Government Code section 11349.1, subdivision (a), review the
proposed regulation in light of the APA's procedural and
substantive reguirements.

The APA requires all proposed regulations to meet the siw
substantive standards of Necessity, authority, Clarity,
Censistency, Reference, and Nonduplication., OaL does not
review alleged "underground regulations" to determine whether
or not they meet the six substantive standards applicable to
regulations propesed for formal adoption.
The question of whether the challenged rule would pass muster
under the six substantive standards need not be decided until
such a regulatory filing is submitted to us uhder Government
Code section 11348.1, subdivision (a). 2t that time, the
filing will be carefully reviewed to ensure that it fully
cemplies with all applicable legal reguirements.

Comments from the public are very helpful fto us in our reviey
o preoposad regulations. Ve encourage any person who detecis
any sort of legal deficlency in a proposed regulation to file
comments with the rulemaking agency during the 45-dey public
comment period. Such comments may lead the rulemaking agency
to modify the proposed regulation.

If review of a duly-filed public comment leads us to conclude
that a regulation submitted to CAL deces not in fact satisfy
an APA reguirement, OAL will disapprove the regulation.

(Gov. Code, sec. 11349.1.)

Zmerican Friends Service Commitiee v. Procunier (1973) 33
Cal.App.34 232, 109 Cal.Rptr. 22.

As noted in 1886 ORL Determination No. 1 (Board of Chiroprac-
tic Examiners, April 8, 1986, Docket No. 85-001), California
Administrative Notice Register 86, No. 16-%, April 18, 13588,
p. B-13; typewritten version, p. 6, Procunier was to a
zignificant degree further overruled by irmistead v. State
Personnel Board (1978} 22 Cal.3d 198, 14% Cal.Rptr. 1.

Sectien 3 of Statutes of 1975, chapter 1160, page 2876 pro-
vided:

"It is the intent of the Legislature that any rules angd
regulaticns adopted by the Department of Corrections or
the Adult Authority prior to the effective date of this
act, shall be reconsidered pursuant to the provisions of
the idministrative Procedure Act before July 1, 1576."

Government Code section 11342, subdivision (a). See Govern-

1588 OAL D-10
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ment Code sections 11343 and 11346. See alsc 27 Ops.Cal.
Atty.Gen. 56, 59 (18586).

See Poschman v. Dumke (1873) 31 Cal.Zpp.3d 932, 943, 107
Czl .Rptr. 5%6, 609.

See former Penal Code secticn 29831, operative July 1, 1977.

Penal Code section 2931, subdivision (a).

=
OAL was established July 1, 1980. (Stats. 1979, ch

. 567, sec.
1.)

That is, there iz no c1tatlon listing the statute giving the
ruleme?iﬁg agency tinent “uWemaklﬁg power ("bh.ﬂC”l;y"\,
there 1s no Cl;ctloﬂ giving the provision of law the agency
is interpreting, implementing, or making specific
("Reference®"). BSee Title 1, CCR, section 14,

Penal Code section 2932 specifies the procedures for the
forfeiture of time credits accumulated pursuant to either
Penzl Code section 2931 ("goodtime credits" i.e., "conduct
and participation credits™) or Penal Code section 2933 {"wcrk

time credits").

The Assembly Commitiee on Criminal Justice Report for Lssepm~

Dly Eill 2954, Statutes of 1982, Chapler 123 ‘, which amended
Penal Code sections 2830, 2931, 2922 and 401% and zdded
sections 2833, 2834 and 29°~ to the Penal Code, states tha
the purpose of Assembly Bill 2854 " , . | is to give prison-
ers a strong incentive to participate in work programs.

Under the current system [Penal Code section 2¢31's "goodiime
Credits"] full good time and participation credits are
awarded to voluntarily idle prisoners’. The Senzte Commities
on Judiclery Report for Assembly Bill 2934 declared that "The

purpose of this bill 1s to institute & work program in pris-
ons that would train inmates and help wmake inmstitutions more
self-sufficient.

Fenzl Code secticn 2933 was amande

effect immediately as an urgency €

The amendment became cperative wh

7, 1lsg8, direct primary election,

proposed by Chapter 1006 of the Statu

228 OAL D=-10
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The regulatory history of sections 3043 and 2043.1 of Title
15 of the CCR 1s as follows:

Secticns 3043 and 3043.1 went into effect December 17, 1les2,
as emergency regulations. (See Gov. Code section 11346.1) &2
certificate of compliance was subsequently filed with OaL as
part of the rulemaking process, completing the formal adop~-
tion of =ections 3043 and 3042.1. Sections 3043 and 3043.1
were then filed with the Secretary of State znd became effec-
tive on a permanent basis on April 16, 19%83. In August 1987,
another emergency file (primarily concerning inmate classifi-
cation) was submitted to OAL. This emergency file was ap-
proved and went into effect August 7, 1987, fhrough Pecember
6, 1987. A certificate of compliance was subsequently fileg,
but the file was disapproved cn January 4, 1988, for reasons
not affecting sections 3043 and 3043.1. The same day the
Department filed another emergency rulemaking file, which was
approved and filed with the Secretary of State, effective
Janu=ry 4, 1%88.

On June 2, 1988, OAL disapproved the permanent adoption of a
rulemaking package intended to complete the process begun in
August of 1987. The same day (June 2, 1988}, OAL approved
the emergency readoption of the regulations regarding inmate
classification that became effective on an emergency basis
January 4, 1988, and amendments thereto (secs. 3040 through
337¢ of Title 15 of the CCR, nonconsecutive). The approval
©f the readoption by OAL was based upon the original findine
©f emergency, the Department's efforts to formally adopt the
regulations, and the continuing need of the Department for
the regulations. The readopted provisions were filed with
the Secretary of State and became effective on June 2, 1s8s,
4 cercificate of compliance must be filed with OAL by Septem~
ber 30, 1%88, or the readopted emergency amendments will be
repealed.

See 19288 QAL Determination No. 6 (Department of Corrections,
April 27, 1%88), California Regulatory Notice Register gg,
No, 20-Z, May 13, 1988, pp. 1€83-1686,; typewritten version,
pp. 4-5, for a description of the Califcrnia priscn inmate
appeals (i.e., grievance) process.

See Faulkner v. California Toll Bridge Authority (19353) 40
Cal.2d 317, 324 {(pecint 1); Wirnzler & Kellv v. Department o
industrizl Relations (1981) 121 Cal.rpp.34 120, 174 Cal.Rp
744 {(points 1 and 2); cases cited in note 2 of 1986 OAL
Determination No. 1. A complete reference Lo this earlier
Determinaticon may be found in note 2 to today's Determina-
tion.
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oth v. Department of Veteran Affairs (1$80) 110 Cal.zpp.2d
622, 167 Cal.Rptr. 552.

Stoneham v. Rushen T (1982) 137 Cal.2Zpp.3d& 729, 735, 188 Cal.
Rptr. 120, 135; Etoneham v. Rushen IT (1984) 156 Cal.zpp.3d
302, 209, 203 Cal.Rptr. 20, 24; Faunce v, Denton {1985) 167
Cal.App.3d 121, 196, 213 Cal.Rptr. 122, 125.

Recuester's February 1, 1988 Response to the Department of
Corrections' first level of appeal reply states: ", . I

did sign a waiver to earn 1/2 time credits instead of 1/3
1"

Compare 1988 OAL Determination Ne. 1 (Board of Prison Terms,
February 16, 1988), California Regulatory Notice Register 88,
No., 9-Z, February 26, 1938, p. 644, n. 52; typewritten ve~-
gion, ». 22, n. 52 (OAL determined that BPT Zzdministrative
Directive No. 87/4 was a "regulatiocn," in Dart because the
issue of entitlement was snbject to ftwo legally viable inter-
pretations, one contained in a Department of Corrections
regulation, the other in Administrative Directive 87/4). =&
similar situation was involved in 1988 OARL Determinaiion No.
¢ (Department of Industrial Relations, June ¢, 1%88),
Califernia Regulatory Notice Register 88, No. 26-Z, June 24,
1888, p. : Lypewritten version, p. 10 (pa?t of cna?lenged
rule applying te claims arising pricr to clarifying statutory
amendment violated Gov. Code sec., 11347.5; other part of
challenced rule concerning application of legislative scheme
to claims arising after effective date of amendment did not
vielate Gov. Code sec., 11347.50.

The following provisions of law may also permit rulemaking
agencies to avoid the APA's reguirements under some circum-
stances, but do not apply o the case at hand:
a, Rules relating only to the internzl manacement of
the state agency. (Gov. Code, sec. 11342, subd.

(&) )

b. Forms prescriped by a state agency or any instruc-
tions relating to the use of the form, except whare
a regulation 1s recgulred to implement the law under
which the form is issued. (Gov. Code, sec. 11342,
subd. (b).)

c. Rules that "[establish] or [£fix] rates, prices or
tariffs." (Gov. Code, sec. 11343, subd. (a)(1}.)
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d. Rules directed to a specificallv named person or
group of persons and which do not apply generally
or throughout the state. (Gov. Code, sec. 11343,
subd. (a) (3}.)

e. Legal rulings of counsel issued by the Franchise
Tex Board or the State Beard of Egualization.
(Gov. Code, sec. 11342, subd. (b).)

£. Contractual provisions previously agreed to by the

complaining party. City of San Jozouin v. State
Board of Ecgualization (1870) 9 Cal.App.3d 365, 376,
88 Cal.Rptr. 12, 20 (sales tax allocation method
was part of a contract which plaintiff had signed
without protest); see Roth v. Department of Veter-
ans Affairs (1980) 110 Cal.2pp.3d 622, 167
Cal.Rptr. 552 (dictum); Nadler v, California Veter-
ans_Board (1984) 152 Cal.App.3d 707, 719, 1¢&¢
Cal.Rptr. 546, 553 {same); but see Government Code
section 11346 (nn provieion for non-statutery
exceptieons To APA requirements); see Internaiional
Association of Fire Fighters v. City of Szn Leandro
(1586) 181 Cal.Bpp.3d 175, 182, 226 Cal.Rptr. 238,
240 (contracting party not estopped from challeng-
ing legality of "void and unenforceable" contract
provision to which party had previously agreed) ;
sae Perdue V. Crocker National Bank (1985) 238
Cal.3d 913, 926, 216 Cal.Rptr. 345, 353 ("contract
cf adhesion™ will be denied enforcement if deemed
unduly oppressive or unconscionable).

The above is not intended as an exhaustive list of
possible APA exceptions. Further information concerning
orneral. BP2 erceptions 1s containel in a nunkbeor of
previocusly issued CAL determinations. The guarterly
Index of Regulatory Determinations is a helpful guide
for locating such information. The Determination Index,
as well as an order form for purchasing copies of indi-
vidual CAL determinatiocons, is available from OAL, (216)
323~6225, ATSS 8-473-6225, 555 Capitcl Mall, Suite 1290
Sacramento, CA 95814. The price of latest version of
the Index is availlable upon reguest. Also, regulatory
determinations are published every two weeks in the
California Regulatory Notice Register, which is avail-
able from CAL at an annual subscription rate of $50.

14

- -
EOE
-

We wish to acknowledge the substantial contribution of Unit
Legal Assistant Annemarie Starr in the preparation of this
Determination.
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